GERALD €. MANN
ATTORNEY SENMERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

February 25, 1039

Hon, Edgar 3. Payne
County Attorney
Hookley County
Levelland, Texas

Jear Sir:

Opinion No. 0-178

E£8th, relative to the re

courthouse of your ounty.\\?cu\ tate your question to
us as follows: /fik\\

th (4] fisionera ts have the
author o ren eases O rioal in the
oourth unc ln tha disoretion, suoh
otrices‘iro t nee r county businesl?'

It hus\bee sdly held in oplinions of
Attorneys anoral nd aasistants that ths Com-

rrioe space in the county courthouse,
st of these is the copinion of Honorable
norable J. J. 3trickland, dated April

.A\\/
\\30 *It 'is a matter of common knowledge that
urthouse i3 deaigned for public use and
no one should be allowed, or permitted, to
ogcupy it exoept the public offiocials nnnnd
in the statute."

Then the cpinion eites the various statutes,
whioh have besn rstained in the same sudbstantial form
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in the last codification, and states his conclusions
thusly:

w*we do not think, therefore, that aay
authority exists in the county commissioners
gourt to coatract for the rental of any of-
fices, or office spacs, in the gourt house,
and no person, except the offigcers named ip
the statute, can oclaim the right to occupy
any ToOms Or space thersin free of rent, or
otherwise.

*"The sheriff of the county would have
the right to institute a suit in the name
of the county to evict any ocsupant from
the courtho.se not authorized to ocoupy the
same, 8ince he is the legal oustodlan of
the court house ag provided in Artiole 6393
(now Art. 6872 R, C. 3. 1925), subjeet to
such regulationa as the Commissionsara Court
may presoride......” Report and Opinions,
Attorney General, 1914-1916, p. 548,

%e do not find that the exaet question here in-
volved has been judioclially determined in any ¢f the re-
ported isoisions. ‘e do know the Commissioners' Courts
are limited to powsrs conferred expressly by tre Consti-
tution and statutes, or necessarily iampllied tliaxrefopn.
Bland v. Orr, 90 Tex. 492; Van Rosenberg v. Lowett, 173
SW 508; Edwards County v. Jennings, 3% SW 585, 4nd many
other cases.

In the recent case of Lodson v, Marsigll, 118
Sx (2nd) 621 (Wmoco Civ. App., writ disaissed), the court
held the action of the county Comuissioners' Zourt of
nrayson County in permitting an individual tc saintain
a olgear and ocold drink stand in an unused alcove ia the
rotunda of the ecourthouse for a stipuloted reztgl, suoh
privilege to be terminable at the will of the sourt, was
disoretionary, did not violate the constitutiomsl provi-
sion forbildding the granting of gratuities frem pudlioe
funds, where the exersise of the privilege would not
cause the county any expense and would afford ¢ gonven-
jence to those transacting business in the ecwrthocuse,
and the county sppeared 1o be receiving substestially

"'h g ":
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the value of the privilege granted. The ocourt did not
pass upon the question of the renting or leasing of
office space but olearly dreaws a distinotion as to of-
flees. The opinion oontains the following language:

"0f gourse, we recognize that if the
Commissioners' Court should leass for the
purposes indlcated space that was needed
for county officers or other purposes or
should grant a lease for such a time asa to
reasonably interfere with the right of the
sourt to regulate the use of the courhouse,
or should materially interfere with the use
of the courthouse as a whole for the pur-
pose for which it is intended, said sourt
might theredby exoceed its jurisdietion or
there might be a clear abuse of discretion,
in which event the distriect court in the
exerolse of its supervisory powera would
have a risht tc intervene.”

In view of the quoted langusge employed, we
do not belleve the effeot of Dodson v, .arshall, supra,
eculd bs relled upon to change the general rule, sup-
ported by the great welisht of authority, es stated in
the followling languace of Corpus Juris fls Coe J. 537):

"In aocscordance with the general rule
heretofore stated that county boards or
county ocourts have no powers other thsn
those conferred expressly or by neocessary
implication, such oourts or bvoards have
no power t¢ rent or to lesse property or
franchlses owned by the county in the
absence of statutory authority #o to do."
(See authorities cited under this text)

%e find no oonstitutional or statutory authori-
ty in Texas for the renting of offices in sourthouses.
In our opinion the only space the Commissicners' Court
would be authorized to rent or lease would be that clear-
ly not needed for county business, and then only for
purposses serving publie convenlenos or necessity.
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You are therefore respectfully adviased that
your question 1s answered in the negative.

»@8 wlaL to thank you for the splendid brief
submitted, and to express our regret at the unavoidabdle
delay In answeri.g you because of the press of nueh
business of t.1s Lepartment.

Very truly yours

GEWERAL OF T

i S0

jamin %oodall
Assistant
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